To,
The Registrar,
National Green Tribunal,
Principal Bench, New Delhi.
Sub: Original Application Number 47/2021
Manmohan Sharma Vs. State of U.P.
Sir,

The abovenoted matter came up for hearing on 02.03:2021 when this
Hon’ble Court directed as follows:

“In view of above, let the State PCB, the Chief Conservator of. Forest
(CCF), Gorakhpur and the District Magistrate, Sant Kabir Nagar, UP look
" into the grievance and take remedial action in accordance with law. The
State PCB will be nodal agency for compliance and coordination. An action
taken report may be filed in the matter within two months by e-mail at
judicial-ngt@gov.in preferably in the form of searchable PDF/ OCR
Support PDF and not in the form of Image PDF and also upload the same
on website of State PCB simultaneously so that the concerned
parties/Departments can access the same for further course of action.

The applicant may serve a set of papers on the State PCB, the CCF,
Gorakhpur and the District Magistrate, Sant Kabir Nagar, U.P. and file an
affidavit of service within one week.”

True copy of the order is being enclosed as Annexure-1.

2 |t is submitted that Khasra No. 2214/1 on which brick kiln is situated is
Minjumla No. wherein the name of owners of brick kiln were recorded alongwith
the name of Forest Department. The land has not been demarcated as to which
part belongs to the Forest Department and which part is with the owners as it is
very large chunk of land. Hence the U.P. Pollution Control Board on 10.06.2020
has granted conditional consent to the said brick kiln under Air (Prevention and
Control of Pollution) Act, 1981 and Water (Prevention and Control of Pollution)
Act, 1974 from 01.08.2020 to 31.07.2023 subject to condition that if during
consolidation it is found that said plot No. 2214/1 is included in the Forest land
the consent automatically come to an end and the owner will dismantle the brick
kiln and inform the Board.

3. In compliance of the order passed by this Hon'ble Tribunal a meeting in the
Chairmanship of Additional District Magistrate, F&R, Sant Kabir Nagar with
District Divisional Forest Officer, Regional Officer, U.P. Pollution Control Board,



Basti and Additional Chief Officer, District Panchayat was held on 15.03.2021
wherein it was decided that the conditional consent granted by the Board is not
proper as no objection has not been given by Forest Department for operation of
brick kiln. It was further decided that as consolidation operations are going on in
village Jungal Belhar, hence Settlement Officer, Consolidation should constitute
a team regarding double entries and take further action to preserve the forest
land. Copy of minutes of said meeting held on 15.03.2021 is being enclosed as
Annexure-2.

4 Brick kiln owners have filed a case before Assistant Consolidation Officer,
Mahdawan, Sant Kabir Nagar for settling the dispute about their land or to send it
to Consolidation Officer for adjudication. True copy of the said application is
enclosed as Annexure-3.

5. Thereafter, Chief Conservator of Forest, East Zone, U.P. Gorakhpur vide letter
No. 2754 dated 17.05.2021 submitted a report to this Hon'ble Tribunal. Copy of
the same is enclosed as Annexure-4.

6. Divisional Forest Officer, Sant Kabir Nagar Forest Division, Sant Kabir Nagar
vide letter No. 2422/331 dated 17.05.2021 asked the Regional Office, U.P.
Pollution Control Board to take further action pursuant to order dated 02.03.2021
passed this Hon'ble Tribunal. Copy of the said is enclosed as Annexure-5.

On the same day letter No. 2999/10-1 Basti dated 17.05.2021 was received from
the office of Conservator of Forest, Basti Circle, Basti wherein it was mentioned
that considering the letter of Divisional Forest Officer as well as minutes of
meeting dated 15.03.2021 further action be taken at the level of Regional Office,
U.P. Pollution Control Board.

7. The CTO under the Air Act, 1981 granted to M/s. S.N. Brick Field (Old Name
Rai Brick Field), Village Jungle Belhar dated 10.06.2020 has been revoked vide
letter No. 57/C-192Water/Air, Sant Kabir Nagar 20-21 dated 19.05.2021 and the
CTO under Water Act, 1974 to the said brick kiln granted on 10.06.2020 has
been revoked vide letter No. 58/C-192Water/Air/Sant Kabir Nagar 20-21 dated
19.05.2021. True copies of said letters are enclosed as Annexure-6 and 7.

8. District Magistrate, Sant Kabir Nagar vide letter No. 119(4)/Khanan Sahayak
dated 24.05.2021 directed the inspection of the brick kiln to ensure that the same
be not operational. True copy of the said letter is enclosed as Annexure-8.

9. In compliance of the letter dated 24 05.2021 of District Magistrate, Sant Kabir
Nagar, joint inspection of the said brick kiln was conducted by UPPCB and Naib



Tehsildar, Mehdawal, Sant Kabir Nagar on 02.06.2021 wherein brick kiln was
found not in operation. The report is enclosed as Annexure-9.

10. Brick Kiln owner’s have filed a case before Hon'’ble High Court Judicature at
Allahabad against consent Air revoked vide letter No. 57/C-192Water/Air, Sant
Kabir Nagar 20-21 dated 19.05.2021 and consent Water revoked vide letter No.
58/C-192Water/Air/Sant Kabir Nagar 20-21 dated 19.05.2021. True copy of the
said application is enclosed as Annexure-10.

The above facts are being submitted for consideration of this Hon'ble Tribunal.

Reng/oﬁGfﬁcer

U.P. Pollution Control Board,
Basti, U.P.



Item No. 03 Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
Original Application No. 47 /2021
Manmohan Sharma Applicant
Versus

State of Uttar Pradesh & Ors. Respondent(s)

Date of hearing: 02.03.2021

CORAM: HON’BLE MR. JUSTICE ADARSH KUMAR GOEL, CHAIRPERSON
HON’BLE MR. JUSTICE SHEO KUMAR SINGH, JUDICIAL MEMBER
HON’BLE DR. NAGIN NANDA, EXPERT MEMBER

ORDER

1. Grievance in this application is that there is encroachment of forest
land in villages Belhar and Dushar, Tehsil Mehdawal, District Kabir Nagar,
UP by respondent no. 16, M/s S.N. Brick Field, for setting up brick kiln.
The applicant has filed relevant revenue record in support of the plea that
the area in question is forest area and earlier order of this Tribunal dated
10.08.2018 in O.A. No. 787/2017, Manmohan Sharma v. State of Uttar

Pradesh & Ors. as follows:-

“The applicant in person submits that all these brick kilns operators
have destroyed the entire forest of the area and such an activity
needs to be stopped forever.

In view of the aforesaid circumstances, particularly the fact that
when the brick kiln of respondent no.6 was closed down in the month
of December, 2017, later on he has restarted the same with the
different name. However, the PCB took note of it and again closed the
same on 10- 07-2018.

We direct the District Magistrate, district Sant Kabir Nagar,
and Superintendent of Police in the District to keep a regular
vigil over the area and no brick kiln should come up again and
there should not be any sort of destruction to the forest.

The PCB shall also keep a regular watch that no brick kiln is restart
without consent under law.



Learned Counsel for State of Uttar Pradesh shall inform the District
Magistrate district Sant Kabir Nagar and Superintendent of Police
along with the copy of this order, to ensure that same is complied with
in letter and spirit.”
2. In view of above, let the State PCB, the Chief Conservator of Forest
(CCF), Gorakhpur and the District Magistrate, Sant Kabir Nagar, UP look
into the grievance and take remedial action in accordance with law. The
State PCB will be nodal agency for compliance and coordination. An action
taken report may be filed in the matter within two months by e-mail
at judicial-ngt@gov.in preferably in the form of searchable PDF/ OCR
Support PDF and not in the form of Image PDF and also upload the same
on website of State PCB simultaneously so that the concerned
parties /Departments can access the same for further course of action.
The applicant may serve a set of papers on the State PCB, the CCF,

Gorakhpur and the District Magistrate, Sant Kabir Nagar, UP and file an

affidavit of service within one week.

A copy of this order be forwarded to the State PCB, the CCEF,
Gorakhpur and the District Magistrate, Sant Kabir Nagar, UP by e-mail for

compliance.

List for further consideration on 21.05.2021.

Adarsh Kumar Goel, CP

S.K. Singh, JM

Dr. Nagin Nanda, EM

March 02, 2021
Original Application No. 47/2021
SN
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To,

t. The Chief Secretary
Govt. of Uttar Pradesh
Civil Secretariat, Lucknow U.P.

2. Principal Secretary (Revenue)
Govt. of Uttar Pradesh
Civil Secretariat, Lucknow U.P.

3. PrincipalSecretary,
Environment, Forest & Climate Change
Govt. of Uttar Pradesh
Civil Secretariat, Lucknow U.P.

4. Chief Conservator of Forest,
Forest Department,
Gorakhpur U.P.

5. Consolidation Commissioner
U.P. Lucknow.
0. Divisional Forest officer,

Distt. Sant Kabirnagar.

L3

7 District Magistrate
Distt. Sant Kabir Nagar, U.P.

8. Chairman
U.P. Pollution Control Board,
TC12V, Vibhuti Khand,
Gomtinagar, Lucknow-226010.

9. Member Secretary
U.P. Pollution Control Board,
TC12V, Vibhuti Khand,
Gomtinagar, Lucknow-226010.

10. Chief Environmental officer (Circle-6)
U.P. Pollution Control Board,
TC12V, Vibhuti Khand,

Gomtinagar, Lucknow-226010.

1 1\/Regional Officer
U.P. Pollution Control Board
Block Road Buddhapuram, Badegan.
Distt. Basti-272001.

Jor



Sir,

That the applicant most respectfully begs to submit as under:-

That undisputedly after commencement of Uttar Pradesh Zamindari Abolition and
Land Reform Act, 1950, the State Government pro;nulgated U.P. Consolidation of
Holding Act, 1953 in order to adjudicate the controversy of numerous types of
proprietary and cultivatory right in the agricultural holdings on the basis of Partal
and also on the basis of revenue entries made in the basic years and in case of any
dispute of proprietary right falling within the consolidation area notified by State
Government U/s 4 of U.P. Consolidation of Holding Act, 1953 by publishing the

consolidation area in the official gazette.

That the holding in question belonging to the present applicant was duly recorded
in revenue records in the basic year and the controversy pertaining to the land in
question is the subject matter of suit pending before the court of consolidation
where the rights of the parties pertaining to the land falling within the
consolidation area can only be adjudicated and judicially determined by
consolidation holding and the jurisdiction of all the courts in India including civil

court, shall stand ousted/abated.

That the word “consolidation area” has been defined under 3(2-A) of U.P.
Consolidation of Holding Act, 1953 which is being reproduced “consolidation area
means the area, in respect of which notification under section 4 has been
issued, except such portions thereof to which the provisions of the Uttar
Pradesh Zamindari Abolition and Land Reform Act, 1950 [or any other law by
which Zamindari System has been abolished] do not supply]” and thus the
controversy pertaining to land in dispute can very well be adjudicated by

consolidation court but not otherwise.

That now coming to the question of applicability of the provision of section 5(2) of
U.P. Consolidation of Holding Act, 1953 after issuance of notification by state
government u/s 4(2) of the Act, 1953 which has been issued undisputedly on
26.06.2008 and after issuance of notification of the consolidation area, the
consequence which will ensue to this effect that all the proceedings for
adjudicatory right of the land falling within the consolidation area, shall stand
abated and all rights including the boundary dispute will be adjudicated by the
consolidation court but not otherwise. Extract of the provision of Sec 5(2) of the

said Act is being reproduced below:-

Section 5 (2) Upon the said publication of the notification under

sub-section (2) of Section 4, the following further consequences shall



(’.2 'Z,/

ensue in the area to which the notification relates, namely - (a) every
proceeding for the corfection of records and every suit and
proceeding in respect of declaration of rights or interest in any land
lying in the area, or for declaration or adjudication of any other right
in regard to which proceedings can or 6 ought to be taken under this
Act, pending before any Court or authority whether of the first
instance or of appeal, reference or revision, shall, on an order being
passed in that behalf by the Court or authority before whom such
suit or proceeding is pending stand abated :

Provided that no such order shall be passed without giving to the
parties notice by post or in any other manner and after giving them
an opportunity of being heard : Provided further that on the issue of
a notification under sub-section (1) of Section 6 in respect of the
said area or part thereof, every such order in relation to the land
lying in such area or part, as the case may be, shall stand vacated;
(b) such abatement shall be without prejudice to the rights of the
persons affected to agitate the right or interest in dispute in the said
suits or proceedings before the appropriate consolidation authorities
under and in accordance with the provisions of this Act and the
Rules made thereunder]. 40 [Explanation. - For the purposes of sub-
section (2), a proceeding under the Uttar Pradesh Imposition of
Ceiling on Land Holdings Act, 1960(U.P. Act No. 1 of 1961) or an
uncontested proceeding under Sections 134 to 137 of the U.P.
Zamindari Abolition and Land Reforms Act, 1950(U.P. Act No. 1 of
1951), shall not be deemed to be a proceeding in respect of

declaration of the right or interest, in any land].

That by virtue the provision section 49 of the U.P. Consolidation of Holding Act,

1953, the entire power in respect of declaration and adjudication of right pertaining

to the land falling within the ambit of consolidation area shall be determined only by

consolidation court but not otherwise by excluding the jurisdiction of civil court and

revenue court in this regard. The extract of provision of section 49 of the said Act,

1951.

Section 49. Bar to Civil Court jurisdiction. - Notwithstanding anything contained in
any other law Courts for the time being in force, the declaration and adjudication of
rights of tenure-holder in respect of land, lying in an area, for which a 133
[notification] has been issued 134 [under sub-section (2) of Section 4], or adjudication
of any other right arising out of consolidation proceedings and in regard to which a
proceeding could or ought to have been taken under this Act, shall be done in
accordance with the provisions of this Act and no Civil or Revenue Court shall
entertain any suit or proceeding with respect to rights in such land or with respect to



10.

ekl

any other matters for which a proceeding could or ought to have been taken under
this Act

[Provided that nothing in this section shall preclude the Assistant Collector from
initiating proceedings under Section 122-B of the U. P. Zamindari Abolition and Land
Reforms Act, 1950(U.P. Act No. 1 of 1951) in respect of any land, possession over
which has been delivered or deemed to be delivered to a Gram Sabha under or in
accordance with the provisions of this Act]

That from the conjoint reading the provision of section 5(2) and section 49 of U.P.
Consolidation of Holding Act, 1953 it is evident that Boundary dispute, area dispute,
cultivatory right and declaratory right pertaining to the land falling within the
consolidation area can only be decided and adjudicated by consolidation court for
which the suit to this effect has been filed before the consolidation authorities u /s 9

of the said Act of 1953.

That it is undisputed that Gata no. 22 14, 2223, 2278, 2279 and 2280 of Belhar
Tappa-Belhar Tehsil Mehdawar which are recorded in the name of the applicant/his
predecessor in interest in the basic year as well as in the old Bandobast
(Settlements) and thus any dispute of proprietary right/declaratory right can only be
adjudicated by consolidation court on merit on the basis of set of evidence to be led
by the respective parties for which the dispute is pending adjudication before the

consolidation court.
A 4

That the aforesaid Gatas are recorded in khatauni in favour of applicant ‘and
boundary dispute will be adjudicated by the consolidation court in respect of which

the matter is subjudice.

That it is also pointed out that the consent order granted by Board authorities
reveals that the consent so accorded shall subject to final adjudication by

consolidation court.

That the land in dispute was originally recorded in 1359 Fasli (1951), and also prior
thereto when the U.P.Z.A.L.R Act, 1950 came into force and thereafter the
proceeding by Forest Department u /s 20 of the Forest Act, 1927 were not
concluded /finalized and as such no proprietary right in absence of final notification
by State’ Government will confer any right in favour of Forest Department as is
evident from the join committee report no. 208 /ST/19 dated 15.06.2019 and thus it
is established that no mutation proceeding were effected in favour of forest
department in absence of proprietary right and thus the occupation over the land in
dispute is founded upon the revenue entries in respect of gaga no 2214, 2223, 2225,
2218, 2279 and 2280. Moreover, all the lands planning to aforesaid gatas falls



il
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13.

14.

within the ambit of adjudication by consolidation court as specifically mentioned in

the consent order itself.

That it is well settled principle of law that when the notification u/s 4 of CH Act,
1953 has been issued by State Government and the consolidation operation is in
progress, no court or authority has any power to adjudicate the controversy involved
in the matter pertaining to the land in dispute for which the applicant has invoked
the jurisdiction of consolidation court by filing suit/objection before ACO for

deciding the controversy u/s 9 of CH, Act 1953.

That from the bare perusal of the section 9 of the said Act it is evident in case of any
dispute of any tenure holder even in respect of joint holding or in respect of partition
etc can very well be adjudicated by the consolidation authorities in accordance with
law apart from the fact that the NGT in its order dated 02.03.2021 in OA No. 47 /21
as specifically made clear that remedial action is required to be resorted to in
accordance with law and thus the law of consolidation will take field for which the
applicant has approached before the consolidation authorities by way of appropriate
proceeding. The extract of para no. 2 of the order dated 02.03.2021 as mentioned

above is being quoted below.

Para 2:- In view of above, let the State PCB, the Chief Conservator of
* Forest (CCF), Gorakhpur and the District Magistrate, Sank Kabir

Nagar, U.P look into the grievance and take remedial action in

accordance with law. The State PCB will be nodal agency for

compliance and coordination. An action taken report may be filed in
the matter within two months by email and judicial-ngt@eov.in
preferably in the form of searchable PDF/OCR support PDF and no

tin the form of image PDF and also upload the same on website of

State PCBsimultaneously so that the concerned parties /departments

can access the same for further course of action.

That from the perusal of the order of NGT it is evident that remedial action in
accordance with law is required to be resorted to as contemplated under the
provisions of section 4, 5, 9 and 49 U.P. Consolidation of Holding Act, 1953 but not

otherwise.

That it is also not in dispute that the applicant has already taken legal recourse
permissible under law for adjudication and judicial determination at the end of
consolidation court. The copy of the suit filed by the applicant is being attached

herewith.



15. That it is also noteworthy that the consent order that the consent order will remain
operational until and unless the rights of the applicant pertaining to the land in

question are finally adjudicated by the consolidation court.

It is,therefore, most respectfully submitted that theauthorities may refrain
from usurping upon the power of consolidation court as provided under the consent
order and also to act by taking remedial action as provided in para 2 of the order of
NGT as quoted above for precuring the judicial order from consolidation court in

accordance with law in respect of which the lis is pending before it.
Best regards,

Encl as above:-
Dated 26.04.2021 Your faithfully,

SJer31%
(Authorised signatory)
M/s S.N. Brick Field
(old name Rai Brick Field)
.Gata no. 2214/1 Jungal Belhar
Tehsil Mehandawal
District:- Santkabir Nagar
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Before The Assistant Consolidation Officer, Mehdawal District Sant

Kabirnagar

Case no............... of3021

1. M/s S.N. Brick Field (old name Rai Brick Field) Village Jangal Bilhar,
Pargana Bansi Puram Tehsil Mehdawal District Sant Kabirnagar
through its authorised signatory.

A Dileep Kumar S/o Late Brij Narayan Village Jangal Bilhar, Pargana
Bansi Puram Tehsil Mehdawal District Sant Kabirnagar.

3. Sanjay Kumar S/o Late Birij Nareyan Village Jangal Bilhar, Pargana
Bansi Puram Tehsil Mehdawal District Sant Kabirnagar

4. Sunil Kumar S)o Late Brij Narayan Village Jangal Bilhar, Pargana
Bansi Puram Tehsil Mehdawal District Sant Kabirnagar '

5. Dhirendra Kumar S/o Surya Narayan Village Jangal Bilhar, Pargana
Bansi Puram Tehsil Mehdawal District Sant Kabirnagar

6. Dharmendra Kumar S/o Surya Narayan Village Jangal Bilhar,"
Pargana Bansi Puram Tehsil Mehdawal District Sant Kabirnagar :

7. Varun Kumar S/o Surya Narayan Village Jangal Bilhar, Pargana
Bansi Puram Tehsil Mehdawal District Sant Kabirnagar.

8. Arun Kumar S/o Surya Narayan Village Jangal Bilhar, Pargana Bansi
Puram Tehsil Mehdawal District Sant Kabirnagar.

Applicants/Objectors
Versus
1. Divisional Forest Officer, Distt. Sant Kabirnagar
2. Regionél Forest -Ofﬁcer, Mehdawal, Distt. Sant Kabirnagar

.... Opp. Parties

SUIT/OBJECTION FOR DECLARATION/PARTITION AND ALSO FOR
DEMARCATION OF LAND PERTAINING TO GATA NO. 2214/1 &

2214/11 SITUATED IN REVENUE VILLAGE JANGAL BILLHAR,

PARGANA BANSI PURAM, TEHSIL MEHDAWAL, DISTT. SAN

KABIRNAGAR '




The applicants most respectfully beg to submit as under:-

That the land in dispute as mentioned above is duly recorded in
revenue records coupled with the facts that the aforesaid Gatas are in
physical and actual possession of the applicants.

That the entire land is Bhumidhéri land which were recorded in
revenue records and the name of the applicants and their
predecessor-in-interest found place in Aadharwarsh Khatuni of 1359
Fasli and since then the applicants and their predecessors were in
cultivatory possession after promulgation of UPZA & LR Act, 1950
apart ffom facts that their entries were also recorded in the earlier
settlements.

That Forest Department without its valid title is claiming adversary
right over the land in dispute though the land in question is still in
physical and actual possession of the applicants.

That section 9 of the U.P. Consolidation of Holdings Act, 1953
contemplates that Assistant Consolidation Officer is fully empowered ’
to demarcate by partitioning the joint holding and also pass an order |
correcting the clerical mistake etc. and as such the present claim is
being filed for the purposes of adjudication and judicial determination
in conformity with the provisions of U.P. Consolidation of Holdings
Act, 1953, '

That forest department is Claiming adversary right even in absence of
any title over the disputed land and as such the necessity to
adjudicate the controversy as arisen either by way of mutual
settlement or by way of adjudicatory process by the consolidation
court.

That the documentary evidence in respect of the claim of the
applicant is available which will itself determine the right of the
parties.

That it is also relevant to point out here that due to inadvertence, the
entry by way of forest land has been wrongly recorded without any
final settlement u/s 20 of the Forest Act, 1927 that since the
consolidation is in operation, the boundary dispute, demarcation,



partition and declaration of right can very well be made by the
consolidation court.

8.  That by virtue of the provision of section 49 of U.P. Consolidation of
Holdings Act, 1953, the jurisdiction of civil court and revenue court for
adjudication of right of such land falling within the consolidation area,
has been excluded and as such the controversy involved in the
matter can very well be adjudicated by the consolidation court.

9. That in case of protest by the Forest department in respect of
correction of entries, the matter may be decided. by. competent
consolidation court on the basis of set of evidence to be led by
respective parties. i

10. That the revenue entries which are found in the basic year as well as
even prior to the UPZA & LR, Act found in the settlements will
establish the proprietary and possessory right which is a sort of
conclusive evidence. A

11.  That it is well settled that when the consolidation came into operation,
the right of the authorities including the competant court shall, stand

" ousted to determine the controversy involved in the matter.

12. That no notice in form 5 has been received by the applicants tenure
holders as yet after publication of the notification u/s 4 of the UPCH,
Act, 1953

It is most respectfully prayed that the notices be issued to the
opposite parties to settle the dispute by way of amicable settlement
and in case of any adversary dispute the matter may kindly be
referred to the court of consolidation office for adjudication and
judicial determination on the basis of evidence oral and documentary
to be led by the parties in accordance with law.

Date:- 23.04.2021

Applicants
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In view of above, let the State PCB, the Chief Conservator of Forest (CCF),
Gorakhpur and the District Magistrate, Sant Kabir Nagar, UP loak into the grievance and
take remedial action in accordance with law.
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IN'THE HIGH COURT OF JUDICATURE AT ALLAHABAD

o e e e e v de de Vo e o ofe e e e e e ke de 9 etk de de

CIVIL MISC. WRIT PETITION NO. OF 2021
(Under Article 226 of the Constitution of India)

( DISTRICT - SANT KABIR NAGAR )

e -

M/s S.N. Brick Field (old name- M/s Rai Brick Fleld)

Through its Proprietor

Sri Sunil Kumar Rai Son of Brij Narayan Rai

Resident of Village Jangal Belhar, Post Belhar Kalan, Police

Station- Bakhira, Tehsil Mehdaul, District Sant Kabir Nagar.
............ Petitioner

VERSUS
1. State of U.P. through its Principal Secretary, Revenue,

Lucknow .

\/. Uttar Pradesh Pollution Control Board, Lucknow Through

its Secretary/Chairman.

\/ Regional Officer, Regional Office U.P. Pollution Control

Board, Basti.

Chief Conservator of Forest East Region U.P. Gorakhpur.

. y sant
5 Additional District Magistrate (Finance and Revenue), San

Kabir Nagar.

6 Manmohan Sharma Son of Ghanshyam



To
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Resident of Village Jangal Belhar, Post Belhar Kalan,

Police Station- Bakhira, Tehsil Mehdaul, District Sant

Kabri Nagar

............... Respondents

The Hon’ble The Chief Justice and his other companion

Judges of the aforesaid Court.

The humble application of the above named petitioner

most respectfully showeth as under:-

j S8

That this is the first writ petition by means of which, the
petitioners are seeking to challenge the legality, validity
and otherwise of the identically worded but separate orders
19.5.2021 bearing Ref. No. 58/C-192 /Water/Air/
Santkabir Nagar /2021 and bearing Ref. No. 57/C-192
/Water/Air/Santkabir Nagar/2021 passed by Regional
Officer, Uttar Pradesh Pollution Control Board whereby
and whereunder order dated 10.6.2020 granting no
objection certificate qua water and air pollution has been
recalled and petitioner has further been interdicted from
running the brick kiln until partition between the petitioner
on the one hand and forest department on the other hand is
made, on irrelevant and extraneous consideration. It is
clearly and categorically stated that this is the first and

only writ petition being filed by the petitioners on the
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(a)

5 |

> : g as and
forthwith the petitioner would sufter irreparable 1088

- ~ } . "
mjun which cannot be compensated in terms of money. It

is. therefore, expedient in the interest of justice that

identically worded separate impugned orders dated

19.5.2021 bearing Ref. No. 58/C-192
'Water/Air/Santkabir Nagar/2021 and bearing Ref. No.
57/C-122 /Water/Air/Santkabir Nagar/2021 (Annexure
N0.25 ) passed by Regional Officer, Uttar Pradesh
Pollution Centrol Board may remain stayed. Further
respondents may be interdicted from interfering into
peaceful running of the brick-kiln, during the pendency of

the writ petition, otherwise the petitioner shall suffer

irreparable loss and injury..

That petitioner is advised to state that he has no other
alternative and efficacious remedy than to approach this
Hon'ble High Court in its extra ordinary jurisdiction under

Article 226 of Constitution of India on following amongst
other grounds.

GROUNDS

Because section 21 of the Air (Prevention and Control of
Pollution) Act 1981 provides that no person shall, without
previous consent of the State board established or

operation any industrial plant in any Ari pollution control
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: sy is
area. Said section which is germane to the controversy

being reproduced below :-

21. Restrictions on use of certain industrial plants

(1)

(2)

(3)

Subject to the provisions of this section, no person shall, without the
previous consent of the State Board, establish or operate any

industrial plant in an air pollution control area:

Provided that a person operating any industrial plant in any air
pollution control area immediately before the commencement of
section 9 of the Air (Prevention and Control of Pollution) Amendment
Act, 1987 (47 of 1987), for which no consent was necessary prior to
such commencement, may continue to do so for a period of three
months from such commencement or, if he has made an application
for such consent within the said period of three months, till the

disposal of such application.]

An application for consent of the State Board under sub-section (1)
shall be accompanied by such fees as may be prescribed and shall be
made in the prescribed form and shall contain the particulars of the

industrial plant and such other particulars as may be prescribed:

Provided that where any person, immediately before the
declaration of any area as an air pollution control area, operates in
such area any industrial plant, such person shall make the application
under this sub-section within such period (being not less than three
months from the date of such declaration) as may be prescribed and
where such person makes such application, he shall be deemed to be
operating such industrial plant with the consent of the State Board

until the consent applied for has been refused.

The State Board may make such inquiry as it may deem fit in respect
of the application for consent referred to in sub-section (1) and in

making any such inquiry, shall follow such procedure as may be

prescribed.



(4)

(5)

under sub

(i)

(ii)

(iii)

(iv)

(v)

(vi)

5

Within a period of four months after the receipt of the application for
consent referred to in sub-section (1), the State Board shall, by order
in writing, "’ [and for reasons to be recorded in the order, grant the
consent applied for subject to such conditions and for such period as

may be specified in the order, or refuse such consent:]

[Provided that it shall be open to the State Board to cancel
such consent before the expiry of the period for which it is granted or
refuse further consent after such expiry if the conditions subject to

which such consent has been granted are not fulfilled:

Provided further that before cancelling a consent or refusing a
further consent under the first proviso, a reasonable opportunity of

being heard shall e given to the person concerned.]

Every person to whom consent has been granted by the State Board

-section (4), shall comply with the following condition:s, namely:—

the control equipment of such specifications as the State Board may
approve in this behalf shall be installed and operated in the premises

where the industry is carried on or proposed to be carried on;

the existing control equipment, if any, shall be altered or replaced in

accordance with the directions of the State Board;

the control equipment referred to in clause (i) or clause (i) shall be

kept at all times in good running condition;

chimney, wherever hecessary, of such specifications as the State
Board may approve in this behalf shall be erected or re

such premises;

-erected in

such other conditions as the State Board may specify in this behalf;
and

the conditions referred to in clauses (i), (i) and (iv) shall be complied

with within such period as the State Board may specify in this behalf:

Provided that in the case of a person operating any industrial plant in

an air pollution control area immediately before the date of declaration of

such area as an air pollution control area, the period so specified shall not be

less than six months: Provided further that—
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(d) after the instollation of any control equipment in accor

specifications under clause (i), or

ipment in
(e) after the alteration or replacement of any control equip

) or
accordance with the directions of the State Board under clause (ii), o

(f) after the erection or re-erection of any chimney under clouse (iv), no
control equipment or chimney shall be altered or replaced or, as the case
may be, erected or re-erected except with the previous approval of the

State Board.

(6) If due to any technological improvement -or otherwise the State
Board is of opinion that all or any of the conditions referred in to sub-
section (5) require or requires variation (including the change of any
control equipment, ejther in whole or in part), the State Board shall,
after giving the person to whom consent has been granted an
opportunity of being heard, vary all or any of such conditions and
thereupon such person shall be bound to comply with the conditions

as so varied.

(7) Where a person to whom consent has been granted by the State
Board under sub-section (4) transfers his interest in the industry to
any other person, such consent shall be deemed to have been granted
to such other person and he shall be bound to comply with all the
conditions subject to which it was granted as if the consent was

granted to him originally.
Because sub section 4 of the section 21 contains a proviso
which provides that State board can cancel the consent
before the expiry of the period for which it was granted or
refuse further consent after such expiry if condition subject
to which such consent has been granted are not fulfilled. It
is categorically stated that the petitioner did not violate any
of the conditions contained in the consent order. The

petitioner had also not obtained the consent order by
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: fore the
making misrepresentation or playing fraud, there
ot
Regional Officer U.P. Pollution Control Board was n

justified in reviewing its order and recalling the consent.

Because section 25 of the Water (Prevention and Control of
Pollution) Act 1974 (as amended) imposes a restriction on
establishment of industrial unit without obtaining
permission from the Board. Section 25 which is germane to

the controversy is being reproduced below:-

25. Restrictions on new outlets and new discharges

(1)

Subject to the provisions of this section, no person shall, without the

previous consent of the State Board—

(a) establish or take any steps to establish any industry, operation or
process, or any treatment and disposal system or any extension or
addition thereto, which is likely to discharge sewage or trade effluent
into a stream or well or sewer or on land (such discharge being

hereafter in this section referred to as discharge of sewage); or

(b) bring into use any new or altered outlet for the discharge of sewage;

or
(c) begin to make any new discharge of sewage:

Provided that a person in the process of taking any steps to establish
any industry, operation or process immediately before the commencement
of the Water (Prevention and Control of Pollution) Amendment Act, 1988,
for which no consent was necessary prior to such commencement, may
continue to do so for a period of three months from such commencement

or, if he has made an application for such consent, within the said period of

three montbhs, till the disposal of such application.

(2)  An application for consent of the State Board under sub-section (1)

shall be made in such form, contain such particulars and shall be

accompanied by such fees as may be prescribed.



(3)

(a)

(5)

Sk

The State Boarg may make such inquiry as it may deem fit in respect
of the application for consent referred to in sub-section (1) and in

making any such inquiry shall follow such procedure as may be
Prescribed. 2[(4) The State Board may—

grant its consent referred to in sub-section (1), subject to such

conditions as jt may impose, being—
(i) in cases referred to in clauses (a) and (b) of sub-section (1) of
section 25, conditions as to the point of discharge of sewage or as to

the use of that outlet or any other outlet for discharge of sewage;

(ii) in the case of o new discharge, conditions as to the nature and
composition, temperature, volume or rate of discharge of the effluent

from the land or premises from which the discharge or new discharge
is to be made; and

(i) that the consent will be valid only for such period as may be
Specified in the order, and any such conditions imposed shall be

binding on any person establishing or taking any steps to establish

any industry, operation or process, or treatment and disposal system

of extension or addition thereto, or using the new or altered outlet, or

discharging the effluent from the land or premises aforesaid; or

(iv) refuse such consent for reasons to be recorded in writing.

Where, without the consent of the State Board, any industry,

operation or process, or any treatment and disposal system or any

extension or addition thereto, is established, or any steps for such

establishment have been taken or a new or altered outlet is brought
into use for the discharge of sewage or a new discharge of sewage is
made, the State Board may serve on the person who has established
or taken steps to establish any industry, operation or process, or any
treatment and disposal system or any extension or addition thereto,
or using the outlet, or making the discharge, as the case may be, a
notice imposing any such conditions as it might have imposed on an

application for its consent in respect of such establishment, such

outlet or discharge.
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(6) Every State Boord shall maintain a register containing particulars of
the conditions Imposed under this section and so much of the register
as relates to any outlet, or to any effluent, from any land or premises
shall be open to Inspection at all reasonable hours by any person
interested in, or affected by such outlet, land or premises, as the case
may be, or by any person authorised by him in this behalf ond the
conditions so contained in such register shall be conclusive proof that

the consent was granted subject to such conditions, yi

(7) The consent referred to jn sub-section (1) shall, unless given or refused
earlier, be deemed to have been given unconditionally on the expiry of

a period of four months of the making of an application in this behalf
complete in all respects to the State Board.

(8) For the purposes of this section and sections 27 and 30,—

(a) the expression “new or altered outlet” means any outlet which is
wholly or bartly constructed on or after the commencement of this Act or

which (whether so constructed or not) js substantially aftered after such
commencement;

(b) the expression “new discharge” means q discharge which is not, gs
respects the nature and composition, temperature, volume, and rate of
discharge of the effluent substantially a continuation of a discharge made
within the preceding twelve months (whether by the same or q different
outlet), so however that a discharge which is in other respects a continuation
of previous discharge made as aforesaid shall not be deemed to be g new
discharge by reason of any reduction of the temperature or volume or rate of

discharge of the effluent as compared with the previous discharge.

Because Water (Prevention and Control of Pollution) Act
1974 (as amended) does not confer any power to the
Regional Officer to review its order and recall the consent.
It is stated at the risk of repetition that the petitioner had
not obtained the consent by making misrepresentation or
playing fraud, therefore the Regional Officer U.P. Pollution

Control Board was not justified in reviewing its order.
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Because admittedly the petitioner granted two separate
consent order by the competent authority. The petitioner
had not violated any of the conditions. The complaint made
by respondent no.6 is that the petitioner has established
brick kiln by making encroachment over the land belonging
to Forest department. The scope of enquiry was very limited
i.e. whether the brick kiln has been established on a land
belonging to the proprietor or over the land belonging to
forest department. In order to prove that brick kiln has
been established on a private land belonging to proprietor
the petitioner had filed revenue entries. There were various
reports also on the record to prove that forest land is about
700 meter away from the petitioner’s brick kiln. The
various reports and revenues entries filed by the petitioner
which were on the record before the regional officers stand
testimony of the facts that there are several sub divisions of
the plot no. 1422 and plot bearing No0.1422/11 Area 1.213

hect. is 700 meter away from the petitioner’s plot over

which brick kiln is established.

Because the Regional Officer has wrongly observed that the
petitioner had not obtained permission from the forest
department. The said observation is factually incorrect in
as much as the forest department had granted permission
vide order dated 7.2.2018 (Annexure No.10). The copy of

the said letter was before the Regional Officer but he has
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Not considered the same. Acting in complete automaton,
the Regional Officer U.P. Pollution Control Board issued
impugned order in cursory manner without looking into the
record. The matter deemed serious consideration but the
attitude of Regional Officer was very callous to such serious

matter.

Because the Collector is custodian of the revenue record. It
is duty of the Collector to maintain the revenue record i.e.
Khasra, Khatauni and map which is free from error and
that the revenue records do not suffer from any inaccuracy.
Paragraph 56 and 57 of the U.P. Land Record Manual
provides that when a field/plot found to have been divided
into two or more portions, the Lekhpal shall give a separate
number to each portion. In the case in hand the Lekhpal
had assigned separate number to each sub division but

said sub divisions have not been shown in the map i.e. the

map was not corrected. It is duty of the revenue

department to correct the map and if the map has not been

corrected the petitioner cannot be made to suffer on

account of inaccuracy of map.

Because plot no. 2214 on a partal made by the Lekhpal

was found to have several sub divisions and separate

number was assigned but due to cavalier or lackadaisical

attitude of the revenue authorities map was not corrected.

Now it was not open for the respondents to take advantage
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; i ing the
of the same and raise an artificial dispute regarding

exact location of the brick kiln.

Because the plot no. 2214 has several sub divisions and
each sub division has been assigned separate number.
There is no title or boundary dispute between the co-
owners as every co-owner is continuing in possession over
his respective Area. The forest department is also not
raising any dispute. It is respondent no.6, who has no right
or interest, has raised an artificial dispute on the ground
that map does not contain sub divisions of plot no. 2214.
The total circumstances taken into account lead only one
conclusion the dispute raised by the respondent no.6 qua
exact location of brick kiln is artificial and has not legs to
stand. It was only ipse-dixi of the respondent no.6 not
substantiated by any evidence. Despite notice having been
served the respondent no.6 had not turned up of before the
authority to file any evidence to prove that brick kiln has

been established on a land belonging to forest department.

Because the village was brought under consolidation
operation by means of notification dated 25.2.2009 issued
under Section 4 of the Act. Even statement of the principle
had not been prepared and objection has not been invited
though more than 12 years have passed. The land in
dispute being a brick kiln does not fall within the definition

of land, therefore it will not be within the ambit of
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Consolidation authorities to adjudicate the any controversy

qua said plot.

(k) Because in basic year khatauni, if several co-owners are

found recorded, by virtue of Provisions contained under

section 9 (C) of the U.P.C.H. Act, it is obligatory upon the

Revenue Authorities to effect the partition amongst

recorded co-owners in case in land in dispute is included in

Provisional consolidation scheme. The recorded tenure

holder are not obliged to file any objection qua partition or

record accordingly. The Tespondents have acteq illegally
with material 1rregular1ty in asking the petitioner to seek
partition. The respondents were not justified in the facts
and circumstances of the case to stop the operation of brick

kiln on the ground that sub plots of plot no. 2214 has not

been shown in the map when the boundary every sub plot

exists on the spot.

() Because Manmohan who has no right or interest in the
land in dispute has no locus stand to raise any dispute

much less boundary dispute.

(m) Because the impugned order is riddled with many errors -

such as the impugned order hag been issued in complete
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. ; ; report,
automation without looking into the various P

. tries.
permission of the forest department and revenue €n

None consideration of the said document has resulted into

failure of justice.

Because the forest department has granted permission to

run a brick kiln vide order dated 7.2.2018 (Annexure
No.10). Had the briék kiln been established on forest’ land,
the forest department would not have granted permission.
At any rate even assuming that there was dispute qua
ownership or boundary it was only forest department who
could have raised such dispute and that the respondent

no.6 having no right or interest in plot no. 2214 could not

have raised an artificial dispute.

Because the partition of the holding can be sought by filing
a suit under Section 116 of U.P. Revenue Code. Rule 109
provides that in making partition plots which are in
separate possession of tenure holders shall, as far as
possible, be allotted to such tenure holder if they are not in
excess of his share. It is also provides in said rules that if
co-tenure holders are in separate possession on the basis of
mutual consent, the Kurra’ shall, as far as possible, be
fixed accordingly. Since the village is under consolidation
operation the same principle shall apply when partition is
effected by the consolidation authorities under section 9(C)

of the U.P.C.H. Act. In this view of the matter the operation
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of brick kiln could not have been stopped. There being no
title dispute, or boundaries dispute between recorded
tenants the authority was not justified in stopping
operation of brick kiln on the ground that there is no
partition in the map when co-owners have not raised any

dispute i.e. either title or boundary dispute.

Because Regional Officer, U.P. Pollution Control Board has
misread misinterpreted and misapplied the judgment
passed by the National Green Tribunal Principal Bench
New Delhi . It appears that competent authority did not
comprehend the import of the order issued by the National
Green Tribunal Principal Bench New Delhi and without
understanding or comprehending the order issued by
National Green Tribunal Principal Bench New Delhj the
impugned order has been issued which besides being illegal

arbitrary is without any vestige of fairness.

Because each sub division of plot no. 2214 has been
assigned separate number and are recorded in separate
khata, there for too possible there cannot be any boundary
dispute as raised by respondent no.6 who admittedly has
not right or interest in any of the sub division of plot no.
2214. Respondent no.6, in the facts and circumstances of
the case deserves to be saddled with exemplary cost for

having misused the process.
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PRAYER

- this
It is, therefore, Most Respectfully Prayed that
Hon'ble Court may be pleased to:-

i. issue a writ, order or direction in the nature of certiorari
calling for record and quash the identically worded
separate impugned orders dated 19.5.2021 bearing Ref.
No. 58/C-192 /Water/Air/Santkabir Nagar/2021 and
bearing Ref. No. S7/C-192  /Water/Air/Santkabir
Nagar/2021 (Annexure No.25 ) passed by Regional Officer,
Uttar Pradesh Pollution Control Board.

ii. Issue a writ order or direction in the nature of interdicting

the respondents from interfering into peaceful running of
the brick-kiln.

ili. issue any other suitable writ, order or direction which this
Hon’ble Court may deem fit and proper in the
circumstances of the case.

iv.  award the heavy cost of the present writ petition to the
petitioner.

Date..../..../2021

(RITUVENDRA SINGH) (RAM PARVESH YADAvV)
Adv. Roll No. A/R-0556/20 Adyv. Roll No. A/S-1605/2012
E.No.(D/3421/09) E. No. 2099/2004
Bar Council Registration No. UP-4974/19 Counsels for the petitioner
Counsel for the petitioner High Court, Alld.
Ch. No.41, High Court, Alld. Mob. No. 9919002047

Mob. No. : 9984846906

(SWATANTRA KUMAR RAI)
Adv. Roll No. A/S-1476/2017
Counsels for the petitioner
High Court, Alld.
Note:- Shri R.C. Singh, Senior Advocate, has consented to appear and argue the
case on behalf of the Petitioner. His Name may also be shown in the cause list.



